NOT FOR PUBLI CATI ON W THOUT THE
APPROVAL OF THE APPELLATE D VI SI ON

SUPERI OR COURT OF NEW JERSEY
APPELLATE DI VI SI ON
A-4394-96T5

Pl aintiff-Respondent,
V.

B. K.,
Def endant - Appel | ant .

Subm tted January 26, 1998 - Deci ded February 17, 1998
Bef ore Judges Petrella, Skillmn and Ei chen.

On appeal from Superior Court of New Jersey,

Chancery Division, Fam |y Part, Monnouth

County.

Ant hony P. D Alessio, attorney for appell ant
(Mchelle MIler, on the brief).

W Randol ph Smith, attorney for respondent.

The opinion of the court was delivered by
SKI LLMAN, J. A D.

This is a donestic violence case. The predicate for the
trial court's assunption of jurisdiction under the Prevention of
Donestic Violence Act (the Act), N.J.S.A 2C 15-17 to -33, was
that the parties had a brief dating relationship in high school

whi ch ended in 1993.1

! Because defendant has not raised any issue as to the

trial court's jurisdiction, we assunme for the purpose of this
opi nion that the parties' short dating relationship four years



On June 28, 1996, plaintiff filed a donestic violence
conpl ai nt agai nst defendant. On July 2, 1996, the court held a
heari ng and based on the evidence presented entered an order
di sm ssing the conplaint.

On February 24, 1997, plaintiff filed a second donestic
vi ol ence conpl ai nt agai nst defendant. The only act of domestic
vi ol ence alleged in the conplaint was "[|]eaving notes on
[plaintiff's] vehicle while it was parked at her work place.”
The conpl aint also alleged a history of donmestic violence
consi sting of defendant having "[a]ssaulted plaintiff by slapping
her in [the] face" on a prior occasion for which no date was
speci fi ed.

A final hearing on the conplaint before a different judge
t han the one who had heard the June 28, 1996 conplaint was held
on March 4, 1997. Plaintiff testified that defendant grabbed her
by the throat and sl apped her in the face while they were dating
in high school in the spring of 1993. Plaintiff also testified
that after they broke up, defendant made harassing tel ephone
calls to her and would frequently drive past her house. In
addi tion, defendant spit in her face at a party one tine because
she would not talk to him According to plaintiff, in Apri
1996, defendant began coming to her place of enploynent, a retai

establ i shnent cal |l ed Sneaker Stadi um on which occasi ons he

before the all eged act of donestic violence was sufficient under
N.J.S. A 2C 25-19(d) to confer jurisdiction under the Act. See
DC v. F.R, 286 N.J. Super. 589 (App. D v. 1996); conpare
Jut chenko v. Jutchenko, 283 N.J. Super. 17 (App. Div. 1995).
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called her a "[w] hore, slut, bitch" and threatened to kill her.
Plaintiff did not indicate that any of these incidents occurred
subsequent to the July 2, 1996 hearing which had resulted in the
di sm ssal of her prior donestic violence conplaint. The
plaintiff also introduced into evidence the note which was the
subj ect of her new conplaint, which read: "Please page ne 290-
6512. | would like to talk to you. It's a nmust. Thanks."

After plaintiff conpleted her testinony, the trial court had
the follow ng colloquy with defendant, who was appearing pro se:

THE COURT: Al right. Sir do you have
guestions? Do you want to nake a statenent?

[Defendant]: It's not ny handwiting.
| have witnesses stating where | was at this
--, at the tine that this was --

THE COURT: Sir, do you want to nake a
statenent? G ve ne your statenent.

[ Defendant]: | did not wite this.
THE COURT: Do you want to make a

statenent about all the allegations, sir?
What's your statenent?

[ Defendant]: M statenent is, we were
in court for this already. It was dropped.
And why |'m here now - -

THE COURT: | don't care about court. |
want to know whether you admit or deny these
al | egati ons.

[ Defendant]: No, | deny them

THE COURT: Did you go to Sneaker
St adi unf

[ Defendant]: |'ve been there, yes.

THE COURT: Al right. Fine. Anything
el se you want to tell ne?
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_ [ Defendant]: No, that's basically it
sir.

Based on this evidence the court rendered an oral opinion
whi ch stated in pertinent part:

They had a relationship. Dating
rel ati onship that cones within the Prevention

of Donestic Violence Act. | find that they
broke up, and the plaintiff would see hi mout
various places. | find that at one tine the

defendant was at a party with the plaintiff
and spit in her face because she woul dn't
talk to him | find that during the

rel ationship they were at a friend s house,
and the defendant grabbed the plaintiff by
the throat, slapped her in the face. 1 find
t hat he has tel ephoned her approxi mately one
hundred times in the last three and a half
years. | find that he canme to her work at
Sneaker Stadium at |east seven tinmes. And at
various tinmes he would conme up to her and
say, whore, slut, bitch, and that he would
kill her.

| find that, by a preponderance of the
evi dence, that the defendant intended to
alarm and upset the plaintiff. | find that
she was upset and alarnmed. | find a
violation of N.J.S. A 2C: 33-4, harassnent. |
find that the plaintiff fears the defendant.
| find a pattern of harassnent over the |ast
three and a half, alnost four years. And |
will sign a final restraining order.
The court's opinion did not nention the note which had been the
subject of plaintiff's conplaint.
The court subsequently entered a final donestic violence
restrai ning order containing the usual restraints against
def endant. Defendant appeals. W reverse.
N.J.S. A 2C 25-19(a) defines "donestic violence" as the
infliction upon a person protected by the Act of an act which

constitutes a violation of one of the sections of the Code of



Crimnal Justice set forth therein. The only act of domestic

vi ol ence which plaintiff alleged in her conplaint was that
plaintiff had put a note on her car asking to talk to her. W
are satisfied that absent a show ng of surroundi ng circunstances
whi ch could support a finding that such ordinarily innocuous
conduct constituted an act of harassnment within the intent of
N.J.S. A 2C 33-4, such conduct could not establish the predicate
crime for a finding of donestic violence. Plaintiff did not
undertake to present any evi dence of such surroundi ng

circunstances. Conpare State v. Hoffman, 149 N.J. 564, 585-86

(1997). Instead, plaintiff's testinony focused entirely upon
events which occurred significantly before defendant put the note
on her car. Therefore, plaintiff failed to prove that defendant
commtted an act of donestic violence by |eaving the note on her

car. See Cesare v. Cesare, 302 N.J. Super. 57 (App. Dv.),

certif. granted, 152 N.J. 9 (1997); Corrente v. Corrente, 281

N.J. Super. 243 (App. Div. 1995); Peranio v. Peranio, 280 N.J.
Super. 47 (App. Div. 1995).

The trial court found that defendant had comm tted donestic

vi ol ence based not on the act of donestic violence alleged in
plaintiff's conplaint but rather on a course of prior conduct
which, with the exception of one incident which occurred in the
spring of 1993, was not even nentioned in the conplaint. This
was clearly inproper. It constitutes a fundanmental violation of
due process to convert a hearing on a conplaint alleging one act

of donestic violence into a hearing on other acts of domestic



vi ol ence which are not even alleged in the conplaint. See

Ni coletta v. North Jersey Dist. Water Supply Commin, 77 N.J. 145,

162-63 (1978); Departnent of Law & Pub. Safety v. MIller, 115

N.J. Super. 122, 126 (App. Div. 1971). Defendant coul d not

prepare a defense to charges that he was not even told about
until the day of the hearing. W also note that the trial court
i nterrupted defendant when he indicated that he had w tnesses to
present with respect to the charge alleged in the conplaint.

The procedural unfairness of the proceeding resulting in the
finding of donestic violence agai nst defendant was conpounded by
the fact that plaintiff's prior conplaint alleging some or all of
the prior acts which the court found to constitute acts of
donmestic violence was dism ssed after a hearing. Therefore, even
if those acts had been alleged in the present conplaint,
plaintiff would be precluded under principles of res judicata and
collateral estoppel fromrelitigating allegations which had been

deci ded adversely to her in the earlier hearing. See State v.

Gonzalez, 75 N.J. 181, 186-87 (1977); A lesandra v. G oss, 187

N.J. Super. 96, 103 (App. Dv 1982).

Accordingly, the final restraining order entered against

defendant is reversed.



